Re: Portal to Portal pay-this is lengthy...sorry

 

Hi to all:

 

There have been several posts recently about P & P, who gets it, what it is, who should get it etc. I thought I'd try to explain how the FWFSA perceives P&P for federal wildland firefighters. The issue, like so many others we are facing is not new. For decades the issue has been discussed regionally and nationally.

 

P&P can mean different things to different people. The most common interpretation is that an employee is paid from the time they go on duty until the time they leave, regardless of whether they respond to a call. Usually such duty encompasses a unit of 24 hrs. As a result, it is considered that these employees are compensated for periods of eating & sleeping.

 

It gets a bit more convoluted when you factor in the normal duty day of a federal wildland firefighter and how such compensation would be applied. I apologize in advance for "preaching to the choir" and explaining what most already know but currently, when a wildland firefighter is on an assignment that exceeds their normal duty day and extends past a 24 hr day, they are compensated for only a portion of that 24 hour period of time. For instance they may be compensated for 12-14 hours but then taken "off the clock" for the remaining part of the 24 hrs.

 

The inequity of this practice is seen when the employer of these federal wildland firefighters, the Federal Government, calls in non-federal resources to an incident. The Federal Government will compensate many of the non-federal firefighters with their inherently higher salaries for a full 24 hour period, inclusive of OT. On top of that salary compensation, the Federal Government compensates the agency from where the non-federal firefighter came from, usually with a 17% "admin" fee. Additionally the Federal Government will pay "back-fill" costs and lodging as well...thus the frequent postings about who sleeps in tents and who sleeps in motels.

 

Obviously there are exceptions to the above. There are places in the country where federal wildland firefighters have higher salaries than their non-federal counterparts. However in looking at the 11 western-most contiguous states, in most, non-federal salaries, especially in major metropolitan areas, are significantly higher than federal salaries.

 

California seems to be getting a great deal of exposure and nowhere else in the nation is the disparity in pay between federal & non-federal firefighters more apparent. I would like to urge those speaking of the P&P issue to not focus solely on Cal-Fire as a comparison as their employees are often times paid considerably less than many municipal firefighters in California.

 

While this comment may not sit well with some who visit TheySaid, it is clear that the use of non-federal resources, especially in California is a major factor in the ever-increasing wildfire suppression costs. Folks can claim the sky-rocketing costs are the result of WUI & climate, but we believe Agency policy, namely the over-reliance on non-federal resources and the systematic diversion by federal land management agency non-fire line officers of fire preparedness & fuels reduction dollars are the driving forces behind increase suppression costs.

 

Simply, P&P for wildland firefighters would work as follows. For all hours in a 24 hour period that a wildland firefighter is on an emergency assignment, they would be compensated for. Rather than the typical 12-14 hours of pay, they would receive 24 hours of pay.

 

We initially sought a formula of 8 hours of base pay & 16 hours of OT. However to be a bit more marketable, we regressed from that point to basically say the hours that are historically not compensated for would be paid at base pay. Hey, it’s better than 0. We specifically used the language "emergency incident" rather than limiting it to wildfires because of the diverse nature of calls many respond to.

 

The irony about P&P is that the Forest Service has "drawn a line in the sand" on the issue and opposes the idea of compensating firefighters to eat and sleep (Maybe they ought to recognize that we are in the 21st century). Yet despite this opposition to P&P, several forests this past fall utilized a 24 hr staffing plan signed off by Forest Supervisors that was financially more gratuitous than that the P&P plan we propose. In other words firefighters were paid 8 base & 16 OT, less 3-1/2 hour meal breaks just to be pre-positioned. 

 

For decades the benefits of P&P have been brought forth. The most noticeable being the control of the crew. When firefighters are in a non-pay status, they have the ability to leave camp and do whatever there is to do. One the other hand if they are on the clock, the supervisor has far more control over them. We have all read the horror stories of fatalities among firefighters who have left camp.

 

An additional argument that has led to a serious consideration of legal action against the Government is OPMs rules about FLSA OT and what constitutes stand-by time and on-call time. OPM says that "for the purposes of the FLSA, an employee who is confined to an Agency's premises (in this case a fire camp) or so close thereto that the employee cannot use the time effectively for his/her own purposes is working while on standby duty. Consequently, time spent by an employee in a standby duty status under 5 CFR is compensable as hours of work under FLSA." In other words, the employee is "engaged to wait." We would submit that such is the case on any emergency incident which exceeds 24 hours.

 

"Wondering" asked on TheySaid who would be eligible. The original intent of the P&P language developed by the FWFSA included all those responding to an emergency incident. The reason for this is federal case law (Federal Circuit Court of Appeal 1991)  that "re-defined" primary firefighter. In fact the Court reasoned that federal employees who work in hazardous conditions of employment and are required to perform physically arduous duties in connection with firefighting activities are eligible for early firefighter retirement.
 

In the same case, OPM argued that only the work described in the employee's official position description, and not the duties actually performed by the employee, determines the eligibility for firefighter retirement. The Court forcefully rejected this argument and admonished OPM for relying on the same faulty argument that the same Court had previously rejected.

 

 

As a result, we believe that more than just 462s & 455s would be eligible for P&P.

Cost:

During the last congressional session the Congressional Budget Office (CBO) scored the P&P bill that had been introduced. In other words they put a price tag on it. The cost of P&P reported to Congress by the CBO was $100 million annually. Naturally a number of folks on the Hill balked at such a figure.

The FWFSA quickly realized that something was amiss with the formula and data CBO was using. Several things were discovered. The most notable was that CBO failed to inform Congress that the $100 million figure was inclusive of $65 million already paid in salaries.

The second issue was CBO’s acknowledgement that they relied on data from the Forest Service that utilized far more employees working an average of 6-two week assignments than what is customarily seen in any given season. We asked the CBO to redo their calculations based upon lesser numbers. The more realistic net cost for P&P was $3-11 million annually.

Unfortunately by the time this error was corrected, the session came to a close. As a result there is a thought that a pilot program be implemented for P&P over a period of 2-3 seasons to more accurately reflect the true costs which we believe to be a fraction of the annual suppression budget.

The idea is that if P&P were implemented in conjunction with a new, separate & distinct wildland firefighter classification series that would effectively eliminate the need for the 401 series, the land management agencies, especially the Forest Service, would see a dramatic improvement in retention problems.

This in turn would serve to strengthen the infrastructure of the Nation’s federal wildland firefighting forces allowing for the reduction in the over-reliance of higher-priced non-federal resources ultimately leading to significant savings in suppression costs for the American taxpayer.
For more information, contact the FWFSA at 208-775-4577 or visit us at www.fwfsa.org

