



DISCUSSION DRAFT
111th CONGRESS

1st SESSION

To strengthen the infrastructure of our Nation’s Federal Wildland Firefighting Forces using up-to-date wildland firefighter recruitment and retention strategies resulting in reduced wildfire suppression costs through improved fiscal policies, and for other purposes.

IN THE SENATE/HOUSE OF REPRESENTATIVES OF THE UNITED STATES
A BILL

To implement updated pay and personnel policies by the federal land management agencies and the Office of Personnel Management to both recruit & retain qualified federal wildland firefighters in order to meet the intent of the National Fire Plan and its target resource level (MEL) and to reduce the reliance on significantly higher-priced non-federal wildfire resources thereby reducing annual wildfire suppression costs and saving America’s taxpayers significant sums in suppression costs.

     Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled.

SECTION 1. SHORT TITLE.
This Act may be referred to as the “National Wildfire Infrastructure Improvement & Cost Containment Act “.

SECTION 2.
 FINDINGS-In general.

Congress makes the following findings:

(1) Significant losses of federal wildland firefighters to non-federal fire agencies have been experienced by all five federal land management agencies over the last several years. Federal land management agencies have failed to take actions within their authority to reduce/eliminate said losses despite being aware of the issues and solutions for over 20 years.
(2) These losses have primarily been the result of federal wildland firefighters leaving the federal system for better pay and benefits offered by State and Local fire agencies, particularly in the 11 western contiguous states. Pay & benefits for federal wildland firefighters have not kept pace with other fire agencies that continue to offer significantly higher pay & benefits to attract federal firefighters .

(3) These firefighter losses have resulted in significant vacancies in critical fire positions resulting in reduced staffing levels and resource availability in the federal sector as compared to those envisioned by the National Fire Plan.
(4) Federal wildland firefighting resources are, by and large, inherently less costly to the federal government than the use of non-federal resources. Therefore it stands to reason that strengthening the inherently less expensive federal infrastructure will allow federal land management agencies to reduce their reliance on higher-priced non-federal resources and ultimately reduce wildfire suppression costs.

(5) Federal land management agencies have failed to maintain federal wildland firefighter staffing & resource levels pursuant to the National Fire Plan and its “Most Efficient Level” (MEL) as envisioned by Congress.

(6) It is incumbent upon Congress and the federal Government to provide America’s taxpayers with the most fiscally effective and efficient wildland fire programs managed by the five federal land management agencies.
SECTION 3. EQUAL PROTECTION UNDER THE LAW-OUTSOURCING

(a) PURPOSE. 

To amend chapter 146, sec. 2465 of title 10 United States Code to add the Department of Agriculture (United States Forest Service) and the Department of Interior (Bureau of Land Management, Bureau of Indian Affairs, National Park Service, Fish & Wildlife Service) to the Department of Defense as agencies bound by the provisions set forth in sec. 2465(a) of title 10, United States Code.

(b) FINDINGS.

(1) Federal Firefighters employed by the Department of Defense enjoy certain protections from the outsourcing, or “contracting out” of their positions as evidenced by sec. 2465 of title 10, United States Code.

(2) A number of feasibility studies performed over many years at significant taxpayer expense has clearly shown that outsourcing, or “contracting out” services historically performed by federal firefighters in a variety of agencies including, but not limited to the Department of Defense, Department of Agriculture and the Department of Interior is neither cost effective or efficient.

(3) The specialization and unique responsibilities of protecting our Nation’s federal assets, including natural resources demand the experience & expertise of our well-trained, cost-effective federal firefighters.

(4) All federal firefighters from all federal agencies should enjoy equal protection under the law.

(5) Congress concurs with the USDA Undersecretary of Agriculture for Natural Resources and the Environment , who indicated on July 14, 2008 that wildland firefighting is an “inherent government function.”
(c) REQUIREMENT
(1) IN GENERAL-Section 2465(a) of title 10, United States Code, is amended by adding after Department of Defense and inserting before may not be obligated, the following:

“Department of Agriculture, Department of Interior, Veterans Administration, National Institute of Health and any other federal agency currently employing, or which may come to employ federal firefighters as defined…”

And inserting after firefighting or security guard functions the following:

“Currently performed by federal employees of the aforementioned government agencies at such locations which require their services including but not limited to: military installations or facilities, national forests, national parks and any and all other locations for which services are required or requested.”

SECTION 4. CLASSIFICATION OF WILDLAND FIREFIGHTERS
(A). FINDINGS.
(1) Congress finds that federal wildland firefighters are currently classified as Forestry Technicians or Range Technicians in series 462, 454, 455 that are outdated and obsolete with respect to the knowledge, skills and abilities required to be performed throughout the year by those who risk their lives routinely to protect our nation’s natural resources and our citizen’s lives and property.
(2) The recent attempt by the Office of Personnel Management and the land        management agencies to professionalize fire management positions by placing wildland firefighters into the Biological Sciences series 401 is demonstrative of OPMs failure to recognize the specialization of wildland firefighting.
(3) A recent USDA OIG Management Alert to the Forest Service stated clearly that the 401 series should not be used for fire management positions and that a new wildland firefighter series should be adopted.
(4) Congress also finds that encumbering wildland firefighters under 
archaic classification standards continues to have a negative impact on firefighter recruitment, retention and morale and is both disrespectful and demoralizing to these heroes. Agency leadership, the Administration, Congress, the press and the public all refer to these brave men & women as Federal Wildland Firefighters during times of tragedy.
 (4) Further, the US House of Representatives passed the Federal Wildland                             Firefighter Classification Act (HR 5697) on December 7, 2006 requiring the              Office of Personnel Management to develop a wildland firefighter classification series.
(5) Forestry Technicians, Range Technicians and other employees of the federal land management agencies assigned to emergency incidents meet the definition of “firefighter” IAW sec. 8401 (14)(A)(i)(ii) of title 5 USC and are afforded the benefit of special federal firefighter retirement provisions.
     (6)The Congressional Budget Office (CBO) scored HR 5697 and reported no impact on the budget.
(B). REQUIREMENT.
(1) In general.  Within 30 days of enactment of this Act, the Office of Personnel  Management, in cooperation with federal land management agencies will commence development of a separate and distinct wildland firefighter classification series that will more accurately reflect the variety of duties performed by wildland firefighters in the 21st century. Congress encourages the Office of Personnel Management to include federal labor unions, employee associations and any other groups that represent federal wildland firefighters in the development of said series.
(2) In the Administration of chapter 51 of title 5, United States Code, the Director of the Office of Personnel Management shall, through the promulgation of appropriate regulations, ensure that the official title assigned under such chapter to any class or other category of positions described in subsection (a) shall include the designation of Wildland Firefighter.
(a) This section shall apply in the case of any class or other category of positions that consists primarily or exclusively of forestry technician positions, range technician positions, or any other category of positions the duties and responsibilities of which include significant wildfire preparedness & suppression activities and or those activities necessary to fulfill requirements on any other emergency incident as assigned.
(C). HAZARDOUS DUTY DIFFERENTIAL NOT AFFECTED.
       Section 5545(d)(1) of title 5, United States Code, is amended by striking all after “except” and inserting an em-dash and the following:

“(A) an employee in an occupational series covering positions for which the primary duties are wildland firefighting as determined by the Office; and

“(B) in such other circumstances as the Office may by regulation prescribe; and”

(D). EMPLOYEES CURRENTLY IN 401 SERIES.

       Employees of the five federal land management agencies engaged in wildland firefighting who are currently included in the 401 biological sciences series may, at their sole discretion choose to remain in the 401 series so as to remain flexible for other non-fire agency positions OR in the alternative, choose to be incorporated into the new wildland firefighter series to be developed.

SECTION 5. PAY & BENEFITS
(A). FINDINGS

       (1). Along with proper classification, pay & benefits are the most influential factors for a federal wildland firefighter to leave the federal system.

       (2). Federal wildland firefighters are not compensated with “portal to portal” pay on emergency incidents despite their own federal land management agency employers compensating higher-priced non-federal firefighters on the same incident with portal to portal pay. This results in decreased morale and retention among federal wildland  firefighters  leading them to leave the federal system.

       (3). Federal wildland firefighters are often restricted to fire camps or left on fire lines while being taken “off the clock” with no opportunity to utilize their time as their own, despite the Fair Labor Standards Act (FLSA) clearly stating that such scenarios are compensable.

       (4). Supervisors are expected to remain responsible for their crews 24 hours a day while on assignment and to ensure their ability to respond at a moment’s notice even when both parties are in a non-pay status. 

       (5) Firefighters must remain available and “fit to work” 24 hours a day on assignments in case of immediate need even when “off the clock” with no compensation.

       (6) Developing, maintaining and retaining skilled, qualified personnel in the federal wildland firefighting agencies is an increasing problem that jeopardizes PUBLIC SAFETY and the safety and effectiveness of wildland fire preparedness & suppression across the Nation.

       (7) The Interagency Incident Business Management Handbook will be amended by changing the guaranteed minimum number of hours compensated on an emergency incident from 8 to 16.

(B). PORTAL TO PORTAL COMPENSATION-PILOT PROGRAM
       (1). DEFINITION. Wildland Firefighter defined- For purposes of this section, the term “wildland firefighter” means an employee of the Department of the Interior (Bureau of Land management, Bureau of Indian Affairs, National Park Service, Fish & Wild
life Service) or the Department of Agriculture (Forest Service) the duties of whose position are primarily to perform work directly connected with the prevention, control, suppression and management of wildland fires (including an employee engaged in this activity who is transferred to a supervisory or administrative position) and may include an employee or group of employees assigned to support wildland fires and other emergency incidents pursuant to applicable case law.
       (2). IN GENERAL—For purposes of any determination of pay, a wildland firefighter is entitled to be paid for the entire period of time during which such employee is engaged in officially ordered or approved duties in connection with responding to, supporting of, or prepositioning for, a wildfire or emergency incident.
       Further, in the case of a wildland firefighter, for full time, part time and intermittent tours of duty, hours of work officially ordered or approved in excess of 40 hours per week performed by such wildland firefighters are considered overtime work inclusive of all time the employee is away from their official duty station assigned to emergency incidents, in support of emergency incidents or pre-positioned for emergency response, and is compensable as work time and shall be paid in accordance with 5542(a) of title 5 USC as amended by this Act.
 (3). REQUIREMENTS.

              (a) Section 5542(a) of title 5 USC is amended by adding at the end, the following:
              “ Notwithstanding, paragraphs (1) and (2), for a wildland firefighter herein defined assigned to an emergency incident, assigned in support of an emergency incident or pre-positioned for emergency response, the overtime hourly rate of pay is an amount equal to one and one-half times the hourly rate of the basic pay of the employee and that entire amount is premium pay.”
(b) FAIR LABOR STANDARDS ACT OF 1938- For the purpose of applying the provisions of the Fair Labor Standards Act of 1938 with respect to wildland firefighters, as defined, no violation referred to in such provisions shall be considered to have occurred if the requirements in subsection (a) are met.

(c) Congress authorizes and appropriates the sum of $ 25 million to initiate a portal to portal pilot program commencing with the 2009 wildfire season. Any sums required in addition to said $25 million will be secured from the existing wildfire suppression budget for that fiscal year in which the season occurs.
(d) The pilot program is authorized to be carried out by the Department of Interior and Department of Agriculture for a period NTE 3 calendar years from the enactment of this Act. 

(e) At the end of the third year, the Secretaries of the aforementioned Departments will provide Congress a report on the effectiveness of the portal to portal pilot program with respect to recruitment & retention of federal wildland firefighters along with actual costs associated with the program.
(f) For such a pilot program to be effective, Congress encourages the land management agencies to seek funding for wild fire preparedness resources commensurate with the expectations of the National Fire Plan and the “most efficient level” (MEL) and further mandates that all funding appropriated by Congress for federal wildfire preparedness resources and hazardous fuels reduction projects be allocated properly to ensure said funds are expended on fire preparedness resources and fuels projects.

(g) To ensure adequate funding and realize maximum wildfire suppression savings, commencing with the 2009 wildfire season, the Departments of Interior and Agriculture will ensure that a combined 10% reduction in non-federal suppression resource funding is achieved as compared to the average non-federal suppression resource costs of the 2007 and 2008 wildfire seasons.

(h) In the 2 subsequent years of the pilot program, reductions in non-federal suppression resource spending shall reach 25% and 35% respectively. These savings will be annotated in the report to Congress as previously described.
(i) At any time prior to the sunset of the portal to portal pilot program, Congress may authorize the permanent use of portal to portal compensation and may direct the Office of Personnel Management to promulgate regulations to that effect.

(C). HAZARDOUS DUTY DIFFERENTIAL TO BE TREATED AS PART OF A WILDLAND FIREFIGHTER’S BASE PAY FOR RETIREMENT PURPOSES

              (a) IN GENERAL—A benefit discrepancy exists between wildland firefighters who are currently designated as General Schedule (GS) employees and other federal employees designated as Wage Grade (WG) employees in determining basic pay for retirement purposes.

                    Title 5 USC includes mention that environmental differential pay for WG employees is included as base pay for retirement annuity calculation purposes but is silent on GS employee hazardous duty differential pay.

                    Both the definition and percentage of environmental differential and hazardous duty differential are identical. GS employees are not automatically allowed hazardous duty pay as a part of their basic pay for retirement calculations thus leaving agencies to determine inclusion of hazardous duty pay on a case by case basis.

              (b) REQUIREMENT—Section 8331(3) of title 5, United States Code is amended-

                (1) by striking ‘and’ at the end of subparagraph (G);

                (2) by inserting ‘and’  at the end of paragraph (H); and

                (3) by adding after subparagraph (H) the following:

                     ‘(I) with respect to a wildland firefighter as defined, any pay differential under section 5545(d);’

               (c). CONFORMING AMENDMENT—Section 8331(3) of title 5 is further amended by striking ‘(B) through (H)’ and inserting “(B) through (I)’.
(D) HAZARDOUS DUTY DIFFERENTIAL

      (a) FINDINGS.
      (1) Congress recognizes that any effective wildfire management program includes hazardous fuels reduction work. Whether such fuels treatment is mechanical, described as “prescribed” or “RX” burns, complexities with managing even the most well planned burn have produced serious injury and death in recent years.

     (2) Despite advances in weather forecasting, training and equipment, wildland firefighters continue to face various fuel loads and conditions which, despite best efforts, influence extreme fire behavior and create dangerous working conditions similar to any wildfire. Problematic or extreme fire behavior has occurred on such fires as a result of inaccurate or unpredicted natural weather phenomenon. Aerial ignition devices used on such fires create firing patterns that are difficult to control and also result in extreme fire behavior events.

    (3) Whether hazard duty pay is approved on such fires should not rely upon acceptable losses. Despite the fact that prescribed fire fatalities represent a small percentage of the total fatalities, the very fact that these planned events represent any percentage of fatalities is proof that distinct hazards that cannot be mitigated, do in fact exist on these events during their lifetime.

   (4) As a result of increased severity of wildfires across the country, the targets for prescribed fire have continually risen. Forest Service targets rose from 317,900 acres in 1990 to 1,600,000 acres in 2005. During this time, Congress has asked that fuels treatments be done more cost-effectively. With targets on the increase, this would lead to the conclusion that the average size of such burns will continue to increase in order to treat more of the land for less cost and thus increase the potential hazards to firefighters. 

   (5) OSHA’s requirements for each “danger tree” to be felled, living or dead, and the requirements to identify, mark & remove these trees during fire operations is next to impossible and represents a significant and distinct hazard for firefighters working in the area of burn operation. Furthermore the number of “close calls” with tree hazards is not identified in any database. As a result, land management agencies have been relying luck to deny hazard pay to employees working in such an environment.

 (b) REQUIREMENT

       (1) IN GENERAL. In the administration of title 5, United States Code, the Director of the Office of Personnel Management shall, through the promulgation of appropriate regulations,   amend item (1) under Firefighting-FOREST AND RANGE FIRES in Appendix A to Subpart I-PAY FOR DUTY INVOLVING PHISICAL HARDSHIP OR HAZARD of Part 550 by adding after (1) Forest and range fires. The following:

Participating as a member of a wildland firefighting crew, including but not limited to ground (hand crew, hotshot, engine and other fire apparatus personnel) and airborne (smokejumpers) firefighting personnel on the fire line of any wildfire or prescribed, fuel treatment burn/fire.

(E) BENEFITS FOR TEMPORARY FEDERAL FIREFIGHTERS-FEGLI AND HEALTH BENEFITS

     (a) FINDINGS.

     (1) Temporary federal wildland firefighters, used seasonally by the five federal land management agencies often make up nearly 46% of staffing in any given wild fire season. Despite risking their lives and sustaining both serious injury and death just as their permanent colleagues do, these temporary firefighters, charged with the protecting  our Nation’s natural resources, our citizens and their property, are not afforded the same basic eligibility to health benefits and life insurance as are permanent career federal firefighters.

    (2) Extending eligibility for Federal Employee Group Life Insurance (FEGLI) and basic health benefits to temporary federal firefighters, many whom spend season after season working for the government without such benefits would significantly improve the retention of these brave men & women and secure the investment made in them by our Nation’s taxpayers.

     (b) REQUIREMENT

          (1) IN GENERAL. In the Administration of title 5, United States Code, the Director of the Office of Personnel Management shall, through the promulgation of appropriate regulations, amend 5 CFR Ch. I Subpart C-Eligibility, so as to include as eligible for Federal Employee Group Life Insurance (FEGLI), Basic Life Coverage, those federal employees whose employment is considered  seasonal or temporary and whose duties consist primarily of performing fire suppression and/or hazardous fuels reduction efforts on behalf of any federal agency as defined.

         (2) Premiums for Basic Life Coverage when said temporary/seasonal employee is in a pay status will be in accordance with 5 CFR, Chapter I, part 870, section 870.401. When the Employee is “laid off” and in a non-pay status, the Employee, at his/her sole discretion may maintain their Basic Life Coverage by paying both their 2/3rds of the premium and the Government contribution of 1/3 of said premium.

        (3) 5 USC part III, subpart G chapter 89, section 8906a(2). TEMPORARY EMPLOYEES is amended by adding to (2) the following:

           “(2)(a) The exception to the 1 year of current continuous employment shall be those employees identified as temporary or seasonal as it relates to the performance of wildland firefighting whereby said employees shall be offered health benefits plans after completing a cumulative period of one year of service in the performance of said duties. Any break in service between wildfire seasons in which such employees are normally in a non-pay (laid off) status shall not affect the employee’s coverage by an FEHB plan so long as the employee remits both their share and the Government’s share of health care premiums during their non-pay status.

(F) BUY BACK OF CIVILIAN TIME AFTER 1989

     (a) FINDINGS.
     (1) Many current permanent federal employees who risk their lives as federal firefighters protecting our Nation’s federal assets and natural resources along with the lives & property of citizens have considerable prior civilian service in such capacities as temporary/seasonal employees.
    (2) Current law excludes the ability for such employees to buy back civilian time for retirement purposes if said employment occurred after 1989.

    (3) Congress recognizes the need to identify and employ all available options to retain those current permanent-career federal firefighters who, as temporary/seasonal firefighters gained, and continue to provide America’s taxpayers with a wealth of experience & expertise that federal land management agency fire program managers have come to rely on each wildfire season.
    (4) Allowing said employees to buy back time after 1989 would provide a significant incentive for those employees to accept permanent positions and continue their service to the Government rather than leave federal service for better pay & benefits offered by non-federal fire agencies.

  (b) REQUIREMENT

       IN GENERAL. In administration of title 5, United States Code and all applicable regulations contained within the Code of Federal Regulations, the Director of the Office of Personnel Management shall, through the promulgation of appropriate regulations, ensure that current permanent career federal firefighters as previously defined in this Act and those serving as seasonal/temporary federal firefighters are excluded from 5 CFR, Chapter I, Part 842, section 842.304(2)(i) and as a result may purchase all civilian time served to present for the purpose of crediting such service for retirement purposes under the Federal Employee Retirement System.
(1) This section shall apply only to those federal employees currently eligible for Federal Firefighter Special Retirement provisions.
(2)  Employees seeking to purchase such civilian time shall bear the sole responsibility of all costs associated with such buy back and no Government contribution shall be made.
SECTION 6. MANDATORY SEPARATION
(A) FINDINGS. 

(1) Congress finds that the current mandatory age for federal firefighters is a detriment to retaining highly qualified and experienced federal firefighters.

(2) Many federal firefighters would be willing to stay in the federal system if provided the opportunity to do so.

(3) Retirement for federal firefighters should be based upon the ability of the employee to perform all duties associated with the job, not an arbitrary age based on the assumption that only a group within a certain age bracket is capable of performing such duties.

(B) REQUIREMENTS

(1) 5 USC Part III, Subpart G, Chapter 84, Subchapter II section 8425(b)(1) is amended as follows:
(a) Strike: “firefighter”
(b) Add “8425(b)(1)(a): A firefighter who is otherwise eligible for immediate retirement under section 8412 (d) may not be mandatorily separated from service until 1)the last day of the month in which that firefighter becomes 65 years of age or 2)until the employee is certified by a medical doctor to be unable to successfully complete any and all applicable physical standards testing as directed by the employing agency.
SECTION 7. FIREFIGHTER LIABILITY

(A) REQUIREMENTS

(1) 7 USC 2270b SECTION 1.  is amended as follows:

“ SECTION 1. DEPARTMENT OF AGRICULTURE AND DEPARTMENT OF INTERIOR INSPECTOR GENERAL INVESTIGATIONS OF FIREFIGHTER DEATHS.

“In the case of each fatality of a firefighter or other Agency employee of the U.S. Forest Service, Bureau of Land Management, Bureau of Indian Affairs, Department of Fish & Game, or National Park Service due to wildfire entrapment or burnover, the Inspector General of the applicable Agency shall conduct an investigation of the fatality.

Within 60 days of enactment of this provision, the Office of the Inspector General of the Department of Agriculture and the Department of the Interior shall publish their procedures and protocols with respect to the development of those investigators charged with accomplishing said fatality investigations for their respective agencies. The procedures and protocols will outline the training, experience and expertise necessary to be tasked with such fatality investigations. Further the Inspector General of the Department of Agriculture and the Department of Interior will ensure that investigators of said fatalities shall have the necessary training, skills and experience to perform a fatality investigation before being assigned to any fatal fire investigation

The investigation shall not rely on, and shall be completely independent of, any investigation conducted by the appropriate land management agency as described above. The appropriate land management agency and appropriate OIG to conduct such investigations shall be those from which the deceased was employed regardless of jurisdiction of said fire event.”

SEC. 2 SUBMISSION OF RESULTS

     Within 30 days after completing an investigation under section 1, the Inspector General of the appropriate agency shall submit to Congress, specifically the Chairman and Ranking Member of the Senate Agriculture, Nutrition & Forestry Committee and the Senate Energy & Natural Resources Committee as well as the Chairman and Ranking Member of the House Natural Resources Committee, and the appropriate Secretary (Agriculture or Interior) a report containing the results of the investigation.
Such investigations and accompanying reports will be used by all land management agency fire programs to build upon the concept of “lessons learned” from the fire ground. It is not the intent of Congress in amending 7 USC 2270(b) that said investigations and reports would be used to “find fault” or “place blame” but rather to recognize that wildland firefighting is an inherently dangerous occupation.

SECTION 8. EFFECTIVE DATE


(a) The amendments made by this Act shall apply with respect to compensation for service performed in any pay period beginning on or after the date of enactment of this Act.
END
